AFTERWORD: AREPLY TO COMMENTATORS

GABRIEL J. CHIN & PAUL FINKELMAN

We are extremely grateful to the distinguished scholars who have
written reflections on the issues raised by our article; they, as well
as other attendees at a symposium at the University of California,
Davis School of Law asked helpful questions and offered challenging
comments to which we now respond.

When contending that the Framers envisioned the United States
to be a White nation, we agree that they did not necessarily mean
the complete exclusion of non-White people. Moreover, as we note
in our article, about one-fifth of all Americans in 1790 were either
Black or Indian.! But the nation’s legal policy and some favored
social policies were designed to make it more White and less non-
White. For example, the goal of the American Colonization Society,
formed in 1816, was to resettle former slaves in Africa, which of
course would make the nation less Black and more White.” Many of
the leaders at the Society were Founders or what we might call
second-generation Founders. The first national president of the So-
ciety was Supreme Court Justice Bushrod Washington, the nephew
of President George Washington, who was appointed to the Court by
President John Adams.? The leader of the Society in Virginia (the
most important state branch) was Chief Justice John Marshall, who
was a key figure at the Virginia Convention which ratified the
Constitution.! Chief Justice Marshall was an important diplomat in
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the 1790s and served as Secretary of State under President Adams
before Adams nominated him as Chief Justice.” As Chief Justice,
Marshall would never support Black freedom, but did not use the
full authority of federal laws to suppress the African slave trade.®
Henry Clay of Kentucky served as president from 1836 to 1849."
Clay was a United States senator during the Jefferson and Madison
administrations, served as the Speaker of the House of Representa-
tive while James Monroe was president, and was Secretary of State
under John Quincy Adams.® These three leaders of the Colonization
Society—who were also slaveowners—were the younger generation
while the Founders were presidents. After 1819, federal laws
required that slaves illegally imported into the United States would
be sent back to Africa,’ but otherwise no federal laws required the
forcible deportation of Black persons on the basis of race. Nor do we
see 1n the early statements of the Founders the idea that the one
and only possible fate of the Indians was extermination; assimila-
tion and relocation west of the Mississippi River were also possibili-
ties. The forcible removal of the tribes in the American South to
what is today Oklahoma protected their tribal identity, even as it
removed these Indians from American states, making the rest of the
nation more White.'

On the other hand, it seems clear that Congress was not eager to
encourage voluntary immigration to the United States of persons of
African ancestry. While the immigration of Canadian Indians was
protected by the Jay Treaty,!' we see little indication that the
Founders contemplated substantial Indian immigration from any
source.
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We do not question Professor Berger’s proposition that the 1790
Intercourse Act was simultaneously both Indian-protective and
paternalistic (or that it was itself a super-statute).'”> We are also
open to the possibility that denial of citizenship to Indians who
retained tribal identity may have had the purpose and/or effect of
protecting tribal autonomy. Nor do we doubt the sincerity of Thomas
Jefferson’s remarkable statement inviting Indians to assimilate.'
Even Andrew Jackson, most remembered for both making war on
Indians and later forcing them to leave their homelands, was not
opposed to the idea of individual Indians assimilating.'* Neverthe-
less, we suspect Professor Berger might agree with our view that
protections were offered to Indians who went along with the design
of the Framers that the land theretofore belonging to the Indians
would, one way or another, be made available to the Americans and
the immigrants they hoped to attract to own, occupy, and develop it.
Indeed, the Indian Removal Act, while creating the opportunity for
tribal sovereignty in the Indian Territories, allowed the federal
government to own (and distribute to White people) vast amounts
of land previously owned by Indian tribes.'”” While some, many, or
all cooperative Indians may have been invited to assimilate into the
White communities, that assimilation would be on White terms. It
was the Indians who would have to become “civilized,” not a merger
of equals.'® There was also an assumption, by Jefferson and others,
that as Indians assimilated, they would gradually melt into White
society. Indian culture would disappear, and intermarriage—which
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had existed since at least 1614, when John Rolfe married Pocahon-
tas'™—would “solve” the Indian question. Illustrative of this is the
fact the son of John and Pocahontas, Thomas Rolfe, would be the
progenitor of many of the first families of Virginia, who were proud
of their Indian foremother, even as they saw themselves as
“White.”*®

We agree that there was always an opposition, indeed, a mean-
ingful opposition, to creating a “White” nation. In the judicial field,
we all know of the modern icons like Justices Hugo Black, William
O. Douglas, Earl Warren, William Brennan, and Thurgood
Marshall, who articulated opposition to segregation and racism."
But we also note the Justices who spoke out against slavery and Jim
Crow-era well before the modern era, such as Justices John
McLean, Salmon P. Chase, and John Marshall Harlan and the argu-
ments for racial justice made by Justices Oliver Wendell Holmes,
Jr., Louis Brandeis, and Benjamin Cardozo, and Chief Justice
Charles Evans Hughes during and after World War I. As is
exemplified by the attack on slavery in the debate over the Natural-
1zation Act of 1795, there were always White Americans who
opposed such things as slavery,? appropriation of Indian tribal land,
racial restriction on citizenship and immigration, Jim Crow, Chi-
nese Exclusion, and incarceration of Japanese Americans. The
problem was that racial egalitarians were usually in the minority,
and usually lost the political and policy debates, and were outvoted
on the Supreme Court.

We agree that racism was not the universal choice. As Professor
Frost suggested, it appears that, as the Supreme Court held in Unit-
ed States v. Wong Kim Ark, the drafters consciously chose to make
the birthright citizenship granted by Section 1 of the Fourteenth
Amendment applicable to non-White people as well as to White
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people.?’ Rather than the product of loose drafting or the lack of
attention to the question, this was an intentional civil rights
triumph, in which supporters of equality out argued and outvoted
the opponents of birthright citizenship for Chinese Americans.? But
that did not mean that noncitizens would be invited or allowed to
enter the United States without consideration of race. Birthright
citizenship was available to the children of immigrants who could
not naturalize.? Nevertheless, the government acted with alacrity
to ensure that the vast majority of the people who might have the
opportunity to give birth to a citizen in the United States were
White.

In a number of ways, immigration and citizenship restrictions
could have gone farther than they did. For example, it is somewhat
surprising, and beneficial to people of color, that a racial restriction
on naturalization was not in the Constitution itself. That fact
allowed naturalization of Indians by treaty and statute, and ex-
tension of the privilege to non-White groups, as groups, over time.
After the Supreme Court held that even children of Chinese im-
migrants, born in the United States were U.S. citizens under the
Fourteenth Amendment in United States v. Wong Kim Ark, there
were calls to amend the Constitution to overrule that decision, but
such proposals never passed Congress.”* Without a constitutional
amendment, Congress could have imposed a racial restriction on
derivative citizenship, that is, citizenship of children of U.S. citizens
born overseas. The fact that U.S.-born people of Chinese ancestry
were citizens, and their children born in China had the same status,
allowed some migration from that country even in the exclusion era.
Undoubtedly, there was some fraud associated with such migration,
but Congress never cut it off.

Again, we see a distinction between people of color who are
already in the United States, born in the United States, or born
overseas to parents who were U.S. citizens, who may be recognized
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as having some rights, and those who sought to move to the United
States or have the benefits of the U.S. Constitution. This distinction
seems to help explain the Insular Cases and their treatment of some
U.S. territories as “unincorporated,” and outside the area which
would be entitled to rights, as Professor Cuison-Villazor points out
in her paper.?

At the same time, the projects of racial domination were fantasti-
cally effective. Even if Asian Exclusion was imperfect and had some
small loopholes, the effort to ensure that there would be no signifi-
cant Asian presence in the United States worked. If, through the
1790 Intercourse Act and other legislation and policy, the federal
government protected Indian tribes from some forms of exploitation
by states and individuals, the government nevertheless was not
hindered in its overall effort to acquire Indian land.

Professor Chen raised the provocative question of whether racial
restriction was inevitable.?® Given the lack of explicit debate over
the word “White” in 1790, was there a possibility that naturalization
could have been race-neutral? Instead of crudely classifying by race,
could there have been case-by-case examination, perhaps even with
special requirements for non-Whites?
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