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INTRODUCTION!

Donald McGahn is a respected member of the Washington D.C.
legal community, known especially for his expertise in election law.
He served as White House counsel in the Trump administration
until October 2018 and was a key player in the Trump administra-
tion’s judicial appointments process.” His article is witty, sometimes
revealing, but above all a description, as he sees it, of the decades-
long deterioration of the process for Senate confirmation of federal
judicial nominees, with some blame assigning.? He also provides a
few behind-the-scenes looks at Trump administration confirmation
battles, and some recommendations for easing contentiousness in—
or at least, speeding up—the process. While he does not hide his

1. Data for this Article come primarily from my own data sets on federal judicial
nominations and appointments from the Reagan administration through the present. In
building the data sets, and researching for this Article, I drew on publicly available data from
the Congressional Record; the Library of Congress’s presidential nominations website; the
Federal Judicial Center’s Biographical Directory of Article III Federal Judges (including the
downloadable Excel spreadsheet, which contains information not displayed at the link
embedded in the following citation); vacancy data from a website maintained by the
Administrative Office of the U.S. Courts; and U.S. Senate party control as tracked on a United
States Senate website. See Nominations, CONGRESS.GOV, https://www.congress.gov/search?q=
{%22s0urce%22:%22nominations%22} &searchResultViewType=expanded & KWICView=false
[https://perma.cc/PR8V-DT3H] (conducting an advanced search by staying within the category
of “nominations” from the 97th-116th Congress (1981-2020)) [hereinafter Nominations];
Biographical Directory of Article III Federal Judges, 1789-Present, FED. JUD. CTR., https://
www.fjc.gov/history/judges [https://perma.cc/TXTV-LJFA] [hereinafter Biographical Directory
of Art. III Federal Judges]; Judicial Vacancies, U.S. CTs., https://www.uscourts.gov/ judges-
judgeships/judicial-vacancies [https://perma.cc/9QWF-TP89] (tracking current and future
judicial vacancies) [hereinafter Judicial Vacancies]; Party Division, U.S. SENATE, https://www.
senate.gov/history/partydiv.htm [https://perma.cc/P2NS-EFZ8] (analyzing Senate party
control over the period in question) [hereinafter Party Division, Senate].

2. See, e.g., Joel Achenbach, A Look at the List Helping Trump Reshape the Supreme
Court, CHICAGO TRIB. (July 7, 2018), https://www.chicagotribune.com/nation-world/ct-trump-
supreme-court-list-20180708-story.html [https://perma.cc/U375-WKQV] (describing McGahn’s
importance to the Trump administration’s judicial appointment process).

3. See e.g., Donald F. McGahn I1, A Brief History of Judicial Appointments from the Last
50 Years Through the Trump Administration, 60 WM. & MARY L. REV. ONLINE 105, 122-24
(2019) (contrasting how there were not any “personal assaults” during the nomination process
for Elena Kagan, and arguing that the concurrent use of the “so-called nuclear option” by
Senate Democrats made the process “more and more contentious” whereas the Garland
nomination did not result in any “personal attacks on Garland” due to the credit of the Senate
Republicans).
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Republican leanings—e.g., “President Carter made no Supreme
Court appointments ... thankfully”*—this is in no way a slash-and-
burn propaganda piece.

His article stands for two propositions—first, the process has
deteriorated and, second, although, there is blame to go around,
Democrats deserve more of it than Republicans.” The article also
vindicates the always timely aphorism that the plural of “anecdote”
1s not “data.” McGahn argues primarily from example. Those he
cites are illustrative and help flesh out his arguments, but they are
less dispositive than they might appear on first blush. Of course,
examples are one staple of most any argument—this commentary
included—but McGahn relies on them largely to the exclusion of
aggregate data.

To be sure, the article is a lightly edited revision of a conversa-
tional law school lecture and does not purport to be an academic
article weighed down by dense scholarly apparatus.® That in some
ways 1s one of its virtues. But even an informal narrative can seek
various types of data to illuminate its subject—or acknowledge the
limitations of the examples it uses.

In Part I of this commentary, I summarize the judicial appoint-
ment developments of the last forty or fifty years more fully than
does McGahn; in Part II, I unpack what might be charitably called
creative history by McGahn and other defenders of the Senate’s
shutting down the 2016 Merrick Garland Supreme Court nomina-
tion; in Part III, I consider McGahn’s and others’ proposals to help
change the nomination and confirmation process; and in Part IV, 1
summarize briefly what appear to be underlying causes of that
broken process and possible consequences of a judiciary populated
in no small part by judges who gained office with a minimal popular
mandate for their selection.

I. A PROCESS IN “SIGNIFICANT DECLINE”

Few would dispute that the process of filling federal judicial
vacancies is, as McGahn puts it, “in significant decline ... a mess,

4. Id. at 107.
5. Id. at 122-25, 134.
6. Id. at 105 n. 1.
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and ... the mess has spread.”” In fact, McGahn could have made this
claim of decline even stronger by mining information embraced by
his title’s time span. “[T]he last 50 years” suggests an examination
of confirmation politics since 1969, the first year of the Richard M.
Nixon administration.® Nixon, though, makes only a cameo appear-
ance,” even though confirmation patterns under Nixon and his
immediate predecessor, Lyndon B. Johnson, are instructive. Both
presidents’ terms were more than tumultuous—both were forced
from office, one by the threat of electoral defeat, the other by the
certainty of legislative removal.'” Nevertheless, as seen in Table 1,
their judicial appointment successes—measured by confirmation
rates around ninety percent, and median days from nomination to
confirmation in the teens and twenties—suggest a different planet
from the one on which we now seat federal judges.'"' Compare the
Johnson and Nixon data in Table 1 with those of presidents Reagan
through Trump, shown in Table 2."

7. Id. at 108.

8. Id. at 105 (referencing the title of the piece by Donald F. McGahn II to which this
commentary is a response).

9. See id. at 107 (noting Nixon’s various judicial appointments).

10. See, e.g., Clay Risen, The Unmaking of the President, SMITHSONTAN MAG. (Apr. 2008),
https://www.smithsonianmag.com/history/the-unmaking-of-the-president-31577203/ [https://
perma.cc/5U3G-7SJC] (examining the reasons for Johnson’s decision not to run for re-election,
including that “his political capital was gone”); see also Carroll Kilpatrick, Nixon Resigns,
WasH. PosTt, Aug. 9, 1974, at AO1, https://www.washingtonpost.com/wp-srv/national/longterm/
watergate/articles/080974-3.htm [https://perma.cc/LLQJ9-7TKNQ] (explaining that Nixon’s res-
ignation was expected by many a few days before it was announced, given that “his support
on Capitol Hill was disappearing at dizzying speed” and additionally, “[t]here were demands
from some of his staunchest supporters that he should resign at once”).

11. Confirmation rate data is from Congressional Research Service, Judicial Nomination
Statistics, 1945-76 (RL 32122). Median days were calculated from the Federal Judicial Center
data base. See Biographical Directory of Art. III Federal Judges, supra note 1.

12. See infra note 13 and accompanying text (referring to Table 1).
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Table 1. Median Days, Nomination to Confirmation, and
Percent of Nominations Confirmed During Johnson and Nixon
Presidencies'®

District Judges Circuit Judges

Median days Rate Median days Rate
Johnson 24 91% 26 93%
Nixon 17 99% 17 94%

Going further back—from mid- to early twentieth century—reveals
not simply a different planet, but a different universe. Republican
President Warren Harding nominated former Republican president
William Howard Taft to be Chief Justice on June 30, 1921.* The
Senate confirmed him the same day, by a voice vote '—at a time of
vigorous Progressive opposition to federal courts’ invalidating social
and economic legislation. (To illustrate the difference, imagine a
President Hillary Clinton nominating former President Barack
Obama to become a justice; no one would dream of a voice-vote
confirmation, or any confirmation short of a lengthy knock-down,
drag-out battle.)

II. WHOM TO BLAME?

Much of the blather about the current state of the confirmation
looks for villains. The refrain most frequently heard is that the
fight over Robert Bork’s 1987 Supreme Court nomination effected
a basic change.'® Wyoming Senator John Barrasso wheeled out
that chestnut in a 2016 floor speech: “undermining the way [judi-
cial] appointments used to be made.... started in 1987, when Senate
Democrats launched an all-out assault against the [Supreme Court]

13. Russell Wheeler, Data Sets of Presidential Judicial Nominees (unpublished) (on file
with author). The author’s data sets are drawn from publicly available sources. See, e.g.,
Nominations, supra note 1; Biographical Directory of Art III. Federal Judges, supra note 1;
Judicial Vacancies, supra note 1; Party Division, Senate, supra note 1.

14. Supreme Court Nominations (Present-1789), U.S. SENATE, https://www.senate.gov/
legislative/nominations/SupremeCourtNominations1789present.htm [https:/perma.cc/GEKN-
L92F].

15. Id.

16. See, e.g., McGahn, supra note 3, at 113 (“Some of the recent confirmation antics may
seem normal, but in 1987 this was a new program.”).
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nomination of Judge Robert Bork.”'” That claim ignores, just as to
the Supreme Court, the bitter 1916 Brandeis confirmation (includ-
ing a strain of anti-Semitism),'”® the gauntlets through which
Southern Democrats ran some of President Eisenhower’s nomi-
nees after Brown v. Board of Education (1954), and those same in-
terests’ efforts to derail, or at least embarrass, President Johnson’s
Supreme Court nominee, Thurgood Marshall."” The Senate refused
to confirm two of Johnson’s and two of President Nixon’s Supreme
Court nominees.” I submit later that at bottom the confirmation
mess 1s not a continuing tit-for-tat that began with the Bork fias-
co, but rather a manifestation of the polarization that has infected
our politics generally over approximately the last fifty years. But
granting that does not negate the value of nailing down how the
“mess” evolved.

A. Did “Things Change” During the George W. Bush Presidency?

McGahn holds neither side blameless for today’s “mess,” but he
puts most of the onus on Democrats. He recounts relatively benign
examples of noncontentious confirmations in the Carter adminis-
tration—four confirmations to the U.S. Court of Appeals for the
District of Columbia Circuit (CA-DC) that moved in two to three
months and similar examples in the Reagan and Clinton adminis-
trations,”’ as well as the now jaw-dropping 98-0 vote to confirm
Reagan nominee Antonin Scalia to the Supreme Court.*

The article then traces the contentious fights over the Bork and
Clarence Thomas Supreme Court nominations, compared to the
near unanimous confirmations of Clinton’s Ruth Bader Ginsburg
and Stephen Breyer Supreme Court nominations, and similarly easy

17. News Release, John Barrasso, Barrasso: Democrats Created Precedent for Supreme
Court Nominations (Mar. 3, 2016), https://www.barrasso.senate.gov/public/index.cfm/2016/3/
barrasso-democrats-created-precedent-for-supreme-court-nominations [https:/perma.cc/TJ3E-
7JE3].

18. See ALPHEUS THOMAS MASON, BRANDEIS: A FREE MAN’S LIFE 465-508 (1946)
(suggesting the role of Brandeis’s religion at pages 481, 491, and 507).

19. See BENJAMIN WITTES, CONFIRMATION WARS: PRESERVING INDEPENDENT COURTS IN
ANGRY TIMES 65-76 (2006).

20. See Supreme Court Nominations (Present-1789), supra note 14.

21. See McGahn, supra note 3, at 105, 108-09, 111, 118.

22. Seeid. at 112.
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confirmations of the three judges the Senate let Clinton appoint to
CA-DC.” The lecture then “[f]ast-forward[s] to President George W.
Bush [and] suggest[s] that this is where things really seemed to
really change.” McGahn bolsters this claim by comparing the one-
and two-year confirmation fights over Clinton and W. Bush CA-DC
nominees, especially John G. Roberts, Jr.”> Roberts’s 2001 nomina-
tion was pending when Vermont Senator James Jeffords switched
parties, giving Democrats a majority.”® “After two years,” the lecture
continues, Roberts “was confirmed by voice vote” on May 8, 2003.%"
McGahn’s implied—and legitimate—question: what else explains
the delay other than a change in party control of the Senate?*®
There is a back story, however. Roberts’s 2003 confirmation filled
a vacancy created by Judge James Buckley’s 1996 retirement. But
the first nominee to fill that vacancy was not Roberts but rather
Elena Kagan.” Clinton sent her name to the Senate in June 1999,
but the lame-duck 1999-2000 Republican Senate refused to give her
a Judiciary Committee hearing or a vote.”” And Kagan was well-
qualified—McGahn said of her 2010 Supreme Court nomination, “no
one could criticize her abilities as a legal mind. She was impeccably
qualified.”" In sum, a nominee as superbly well-qualified as John
Roberts deserved a speedy confirmation vote, but Democrats denied
it.* By the same token, a nominee as equally well-qualified as Elena
Kagan also deserved a speedy confirmation vote, but Republicans
denied her any vote—speedy or otherwise.”” (Overall, the Senate

23. Seeid. at 113-18.

24. Id. at 118.

25. See id. at 118-19.

26. See id.

27. Id. at 119.

28. Id. at 118-20.

29. Bill Mears, Papers Show Kagan'’s Effort to Get Hearing on Appeals Court Nomination,
CNN (June 11, 2010), http:/www.cnn.com/2010/POLITICS/06/11/scotus.kagan.first.nomina
tion/index.html [https://perma.cc/4Y4B-YNHU].

30. See id.

31. McGahn, supra note 3, at 122.

32. Marc A. Thiessen, How Biden Killed John Roberts’s Nomination in 1992, WASH. POST
(Feb. 25, 2016), https://www.washingtonpost.com/opinions/how-biden-killed-john-robertss-
nomination-in-92/2016/02/25/c17841be-dbdf-11e5-81ae-7491b9b9e7df_story.html [https://
perma.cc/74VW-YW3K].

33. See Mears, supra note 29.
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confirmed three of Clinton’s five CA-DC nominees and four of W.
Bush’s six.?").

Of course, had McGahn taken note of Kagan’s failed June 1999
nomination, he might also have noted Roberts’s failed January 1992
nomination to the CA-DC seat that Clarence Thomas vacated.?” Late
term nominations, almost by definition, have a harder row. Still, the
Democratic Senate confirmed twelve of the nineteen circuit nom-
inees that Reagan submitted in June 1987 or later, but of the
twenty circuit nominees (including Kagan) that Clinton submitted
in June 1999 or later, the Senate confirmed only seven.*

B. When Did the Court of Appeals Confirmation Rate Start to
Decline?

So, examples pull both ways, but aggregate data are often more
illuminating. Indeed, the article’s near-exclusive reliance on CA-DC
as a surrogate for confirmation politics nationwide has its plusses
and minuses. It is, of course, a highly visible court given the out-
sized share of blockbuster cases that come to it as a result of its
location (“some call [it] the second most important court ... a court
of unique emphasis.”*’) CA-DC is also, as the article notes, an object
of perennial debate over whether it has an oversupply of judge-
ships—how to weigh CA-DC’s small case-per-judgeship ratio (94
versus an all-circuit median of 284 in statistical year 2018%) against
its heavier than average proportion of administrative agency ap-
peals? (Such appeals were 17 percent of the court’s filings in 2018
versus 12 percent nationally.”” And 85 percent of agency appeals
nationally in 2018 came from the Board of Immigration Appeals.*’

34. Russell Wheeler, Data Sets (Feb. 28, 2020) (unpublished) (on file with author).

35. See, e.g., Thiessen, supra note 32.

36. Wheeler, supra note 34.

37. McGahn, supra note 3, at 109.

38. See Table B, U.S. Courts of Appeals, U.S. CRTS. (Sept. 30, 2018), https://www.uscourts.
gov/sites/default/files/data_tables/jb_b_0930.2018.pdf [https://perma.cc/PH29-9J2Q].

39. See Table B-1, U.S. Courts of Appeals, U.S. CRTS. (Sept. 30, 2018), https://www.us
courts.gov/sites/default/files/data_tables/jb_b1_0930.2018.pdf [https://perma.cc/V62F-A8TJ].

40. See Table B-3-U.S. Courts of Appeals Judicial Business, U.S. CRTs. (Sept. 30, 2018),
https://www.uscourts.gov/sites/default/files/data_tables/jb_b3_0930.2018.pdf [http://perma.
cc/LK66-TV2T] (reporting that out of the 6089 administrative agency appeals filed national-
ly in the 2018 statistical year, 5158 were from the BIA).
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BIA appeals are generally much less complicated than CA-DC’s
agency appeals, which include none from the BIA.*" Moreover, CA-
DC appointees are often from outside the circuit, creating a different
nomination and confirmation dynamic. So, the appellate court on
which McGahn focuses much of his analysis is not a microcosm of
the federal appellate judiciary.

Stepping away from that single court, what do national data tell
us about changes in confirmation dynamics under recent presi-
dents?

Table 2 shows the confirmation rate and median days—nomina-
tion-to-confirmation for nominees to all thirteen courts of appeals,
starting with Reagan.*” For Reagan and other two-term presidents,
Table 2 also shows the separate records for the first and second four
years.” To keep things relatively simple, the table doesn’t control
for periods of unified versus divided government.

41. See id.
42. See infra note 44 and accompanying text (referring to Table 2).
43. See infra note 44 and accompanying text (referring to Table 2).
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Table 2. Nominations, Confirmations, Confirmation Rate, and
Nomination-to-Confirmation Median Days, Reagan to Trump, All
Courts of Appeals**

Full Term First Four Years Second Four Years

Rate Days Rate Days Rate Days
Reagan (81-88) 83/94 88% 45 [38/40 95% 28 |48/65 87% 61
Bush (89-92) 42/5632 79% 83
Clinton (93-00)* 66/89 74% 139 |36/39 92% 111 [30/50 60% 175
Bush (01-08) 60/84 71% 219 |41/50 82% 260 |18/338 55% 144
Obama (09-16) 55/68 81% 229 |36/42 86% 248 [19/26 73% 218

Trump (17-20)** 53/65 96% 136
* Counts Roger Gregory (CA-4) as Clinton, not W. Bush appointee.
** Through mid-July 2020.

Viewing only the “Full Term” column, it might appear that the
degradation of the process began, not with George W. Bush, as
McGahn asserts, but with his father.*” Over his eight years, Reagan
got 88 percent of his ninety-four circuit nominees confirmed, and in
median days of forty-five.*® For the first Bush, the confirmation rate
dropped by nine percentage points and median days for confirma-
tion almost doubled.”” But that is mainly because late in 1990,
Congress enacted an omnibus (nationwide) judgeship-creation
statute (Congress has enacted none such statutes since).*® The 1990
statute immediately added eleven circuit vacancies to the seven
then in place, and seventy-four additional district vacancies to the

44. Compare Russell Wheeler, Ronald Reagan (RR) Dist. and RR CA Data Sets
(unpublished) (on file with author), and Russell Wheeler, Bush 1 Dist. and Bush 1 CA Data
Sets (unpublished) (on file with author), and Russell Wheeler, William J. Clinton (WJC) Dist.
and WJC CA Data Sets (unpublished) (on file with author), and Russell Wheeler, George W.
Bush (GWB) Dist. Nominees and Summary and GWB CA Nominees and Summary
(unpublished) (on file with author), with Russell Wheeler, Barack H. Obama (BHO) CA
nominees and BHO DIST nominees Data Sets (unpublished) (on file with author), and Russell
Wheeler, Donald J. Trump Dist. nominees and Trump CA nominees Data Sets (unpublished)
(on file with author). The author’s data sets are drawn from publicly available sources. See,
e.g., Nominations, supra note 1; Biographical Directory of Art I11. Federal Judges, supra note
1; Judicial Vacancies, supra note 1; Party Division, Senate, supra note 1.

45. See supra note 44 and accompanying text (citing information in Table 2).

46. See supra note 44 and accompanying text (citing information in Table 2).

47. See supra note 44 and accompanying text (citing information in Table 2).

48. Judicial Improvements Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089.
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twenty-eight then in place.” To fill these vacancies and the addi-
tional vacancies created in 1991 and 1992 by judges leaving active
status, Bush submitted many more nominees in his second two
years, as Table 3 shows.”

Table 3. Nominations and Confirmations in H-W. Bush’s
First and Second Two Years®

1989-90 1991-92
Nominated  Confirmed Nominated Confirmed
Court of Appeals 23 22 (96%) 30 20 (66%)
District Courts 51 50 (98%) 140 99  (71%)

The Senate, controlled by Democrats, increased the number of
confirmations, but the district confirmation rates still fell from
ninety-eight percent in the first two years to seventy-one percent in
the second and, for circuit nominees, from ninety-six percent to
sixty-six percent.’”(As noted, John Roberts was one of ten 1991-92
circuit nominees whom the Senate did not confirm).”® The drop is
explained in part by the glut of nominees but also by Democrats’
saving vacancies in anticipation of the 1992 presidential election.
Accordingly, George H.W. Bush’s record is something of an
aberration. In normal times, we might have expected the H.W. Bush
circuit confirmation patterns to more or less follow those of Reagan.
Thus, the drop for Clinton, down to 74 percent confirmed circuit
nominees, suggests that it was with Clinton that “things,” to use
McGahn’s words, “really seemed to really change.”* In fact, the real
change came in Clinton’s second term. Confirmation rates in his
first term were 92 percent, with median days of 111.> The rate

49. See id. §§ 202-203, 104 Stat. 5098-5100.

50. See infra note 51 and accompanying text (citing information found in Table 3).

51. See Wheeler, supra note 44. The author’s data sets are drawn from publicly available
sources. See, e.g., Nominations, supra note 1; Biographical Directory of Art III. Federal
Judges, supra note 1; Judicial Vacancies, supra note 1; Party Division, Senate, supra note 1.

52. See supra note 44 and accompanying text (citing information in Table 2).

53. See Wheeler, Bush 1 CA Data Set, supra note 44; supra note 51 and accompanying
text (citing to Table 3).

54. McGahn, supra note 3, at 118; supra note 44 and accompanying text (citing to Table
2).

55. See supra note 44 and accompanying text (citing to Table 2).
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dropped to 60 percent in his second term, and the time to achieve
those confirmations jumped to 175 median days.”® Confirmation
rates generally decline in a two-term president’s second term, but
of the four shown in Table 2, the decline in Clinton’s second term
was the sharpest.”” Digging deeper into aggregate data reminds us,
as Einstein reportedly said, “Everything should be made as simple
as possible, but no simpler.””®

Table 2 suggests that, starting with Clinton’s second term
experience, things have gone downhill more or less steadily, at least
for those who believe that judicial confirmations should be relatively
routine and expeditious, as once they were.” Clinton’s two Supreme
Court nominees—both confirmed in his first two years—got only
token opposition, but Bush’s two nominees—Roberts and Alito—got
twenty-two and forty-two negative votes respectively, and Obama’s
two got thirty-one and thirty-seven.®

W. Bush’s circuit nominees were confirmed at a lower rate than
Clinton’s and took longer.® Senate Democrats denied some Bush
nominees votes for reasons unrelated to the needs of the appellate
judiciary.®” The best example, which McGahn describes more be-
nignly than one might expect,®® was the treatment of CA-DC nom-
inee Miguel Estrada—what my colleague Benjamin Wittes called
“fight[ing] dirty.”®* Democrats opposed Estrada largely on pretext.®
In fact, they feared that a place on CA-DC could be a launching pad
for the first Hispanic Supreme Court Justice.®

56. See supra note 44 and accompanying text (citing to Table 2).

57. See supra note 44 and accompanying text (citing to Table 2).

58. In Honor of Albert Einstein’s Birthday-Everything Should Be Made as Simple as
Possible, But No Simpler, CHAMPIONING ScCI., https://championingscience.com/2019/03/15/ev
erything-should-be-made-as-simple-as-possible-but-no-simpler/ [https://perma.cc/CC7Z-43QT).

59. See supra note 44 and accompanying text (citing information in Table 2).

60. See McGahn, supra note 3, at 117, 120-22.

61. See supra note 44 and accompanying text (citing information in Table 2). Compare
Wheeler, GWB CA Nominees and Summary Data Set, supra note 44, with Wheeler, WJC CA
Data Set, supra note 44. The author’s data sets are drawn from publicly available sources.
See, e.g., Nominations, supra note 1; Biographical Directory of Art I11. Federal Judges, supra
note 1; Judicial Vacancies, supra note 1; Party Division, Senate, supra note 1.

62. See McGahn, supra note 3, at 119.

63. See id.

64. BENJAMIN WITTES, CONFIRMATION WARS: PRESERVING INDEPENDENT COURTS IN AN-
GRY TIMES 44 (2006).

65. See McGahn, supra note 3, at 119.

66. See id.
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Table 2 shows that Obama’s appointees took even longer to
confirm.®” Their confirmation rate was slightly higher, but Obama
submitted fewer nominees than his previous two predecessors.®
One reason, we can surmise, 1s that home-state Republican sena-
tors wielded their “blue-slip veto” vigorously, making nominations
pointless. For at least the last half-century, home-state senators
of either party could effectively kill a nomination to a judgeship
in that state by using the Senate Judiciary Committee Chair’s blue-
paper inquiry to indicate disapproval of the nominee.® The threat
of a negative blue-slip encouraged White House-home-state senator
bargaining.”” Obama, for a vivid example, submitted no nominees
for two Texas-based CA-5 vacancies announced in February 2012
(Emilio Garza) and October 2013 (Carolyn King).” One can be fairly
sure it was because the two Texas senators declined to approve any
nominee Obama would propose, not because Obama did not want to
change the party-of-appointing-President balance on that very con-
servative court.

C. The Increase Under Trump of Confirmation Rates and Speedier
Court of Appeals Confirmation Times

Table 2 shows that Trump’s circuit appointees have moved to
confirmation much more quickly than did those of his two imme-
diate predecessors.” That is partly because the Democratic Senate

67. See supra note 44 and accompanying text (citing information in Table 2).

68. See supra note 44 and accompanying text (citing information in Table 2).

69. See, e.g., BARRY J. MCMILLION, CONG. RESEARCH SERV., R44975, THE BLUE SLIP
PrOCESS FOR U.S. CIRCUIT AND DISTRICT COURT NOMINATIONS: FREQUENTLY ASKED QUESTIONS
8 (2017).

70. See Laila Robbins, Blue Slip Blues: 5 Corrections to the Ongoing Debate, BRENNAN
CTR. FOR JUST. (Sept. 15, 2017), https://www.brennancenter.org/our-work/analysis-opinion/
blue-slip-blues-5-corrections-ongoing-debate [https:/perma.cc/A8BE-5Y6P] (explaining that
the blue slip practice was “established to ensure the White House consulted with home state
senators in selecting nominees”).

71. Cf. Ian Millhiser, What Trump Has Done to the Courts, Explained, Vox (Feb. 4, 2020,
6:58 PM), https://www.vox.com/policy-and-politics/2019/12/9/20962980/trump-supreme-court-
federal-judges [https://perma.cc/C99G-6VIN] (“Obama ‘did not even make a nomination’ to
two seats on the Fifth Circuit because the blue slip would have doomed anyone he named.”).

72. See supra note 44 and accompanying text (citing information in Table 2).
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abolished the filibuster for non-Supreme Court nominees in No-
vember 2013.” (McGahn suggests that may have been an unwise
“tactical move,”™ but Republicans probably would have done the
same thing once they gained control of the White House and the
Senate.) Quicker Trump circuit confirmations are also due partly
to the Republican Senate leadership’s abolishing the blue-slip
veto for circuit nominees in 2017.” Senator Patrick Leahy, as Ju-
diciary Committee Chair from 2001-2003 and 2007-2015, honored
it institutionally and religiously—some Democrats say naively.”’
The confirmation rate also reflects the admirable bulldozer effi-
ciency with which McGahn and Senate allies pushed through cir-
cuit nominees.

Despite the administration’s relative success in getting circuit
judges in place, McGahn notes correctly the high number of negative
votes those nominees have garnered—he gives the example of forty-
eight “no” votes for Trump’s well-qualified CA-DC appointee Greg
Katsas.”™ Consulting aggregate data would have bolstered the point.
Table 4 shows that opposition senators mustered over forty no votes
for about a tenth of Bush’s and Obama’s circuit appointees, but did
so for more than two-thirds of Trump’s appointees.” (Negative votes
almost never exceed fifty—nominees almost never lose a floor vote.*
Those who might almost never get one.®’ Bork was an exception, as
was Ronnie White, a Clinton district nominee from Missouri who
lost a floor vote in October 1999—the most recent such loss—but
was confirmed after his 2014 renomination.®)

73. See Paul Kane, Reid, Democrats Trigger ‘Nuclear’ Option,; Eliminate Most Filibusters
on Nominees, WASH. PosT (Nov. 21, 2013), https:/www.washingtonpost.com/politics/senate-
poised-to-limit-filibusters-in-party-line-vote-that-would-alter-centuries-of-precedent/2013/
11/21/d065cfe8-52b6-11e3-9fe0-fd2ca728e67¢c_story.html [https:/perma.cc/GENE-CLVM].

74. McGahn, supra note 3, at 124.

75. See Joseph P. Williams, McConnell to End Senate’s ‘Blue Slip’ Tradition, U.S. NEWS
(Oct. 11, 2017), https://www.usnews.com/news/politics/articles/2017-10-11/mcconnell-to-end-
senates-blue-slip-tradition [https://perma.cc/97L4-MX7R].

76. See Previous Committee Chairmen, U.S. SENATE: COMMITTEE ON THE JUDICIARY,
https://www.judiciary.senate.gov/about/chairman/previous [https://perma.cc/J24T-KPHU].

77. See McGahn, supra note 3, at 127.

78. See id. at 105-10.

79. See infra note 83 and accompanying text.

80. See, e.g., infra note 83 and accompanying text.

81. See, e.g., infra note 83 and accompanying text.

82. See, e.g., Wheeler, supra note 13. The author’s data sets are drawn from publicly



2020] COMMENTS ON MCGAHN “A BRIEF HISTORY” 77

Table 4. “No” Votes for Court of Appeals Nominees, W. Bush
Through Trump®

“No” votes W. Bush (N=60)* Obama (N=55) Trump (N=53)**
50 0 0 1
40-49 6 6 35
30-39 5 4 5
20-29 3 3 5
Less than 20 46 42 7

* Excludes Roger Gregory, whom Clinton put in office by a January 2000 recess
appointment. (Bush renominated him on the advice of Virginia’s two Republican
senators.®)

** Through mid-July 2020.

McGahn expresses some surprise at the Trump circuit nominees’
relatively high number of “no” votes compared to circuit nominees
of previous presidents.®” And, as to the Supreme Court, after noting
the thirty-one and thirty-seven “no” votes for Justices Sotomayor
and Kagan,® McGahn finds the 45 votes against Justice Gorsuch
to be “amazing.”®’

That characterization must have been a bit tongue-in-cheek. The
votes against Gorsuch, well-credentialed as he is, obviously reflected
anger over Senate Majority Leader Mitch McConnell’s refusal to let
the Senate even consider, much less vote on, Obama’s March 2016

available sources. See, e.g., Nominations, supra note 1; Biographical Directory of Art III.
Federal Judges, supra note 1; Judicial Vacancies, supra note 1; Party Division, Senate, supra
note 1.

83. Compare Wheeler, GWB Dist. Nominees and Summary and GWB CA Nominees and
Summary Data Sets, supra note 44, with Wheeler, BHO CA Nominees and BHO Dist.
Nominees, supra note 44, and Wheeler, Trump Dist. Nominees and Trump CA Nominees,
supra note 44. The author’s data sets are drawn from publicly available sources. See, e.g.,
Nominations, supra note 1; Biographical Directory of Art III. Federal Judges, supra note 1;
Judicial Vacancies, supra note 1; Party Division, Senate, supra note 1.

84. Confirmation Hearings on Federal Appointments: Hearings before the S. Comm. on the
Judiciary, 107th Cong. (2001) (statement of Hon. Patrick J. Leahy, a U.S. Senator from the
State of Vermont) (explaining that “with the continued strong support of Senator Warner and
Senator Allen,” who were the two Senators from Virginia, “President Bush re-nominated
Judge Gregory”).

85. See McGahn, supra note 3, at 110-11.

86. Seeid. at 121.

87. Id. at 122, 125.
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nomination of CA-DC Chief Judge Merrick Garland to fill the va-
cancy created by Justice Scalia’s death a month earlier.®

III. WAS “GARLAND 1.0” CONSISTENT WITH “LONG-STANDING
TRADITION?”

McGahn argues that not processing Garland’s nomination was
justified because “it had been over a hundred years since a Supreme
Court Justice was confirmed in an election year, which is a fact”—
except that it is not.* Table 5 makes clear that it is not: there were
four election-year appointments in three election years from 1916
to 1956.”° McGahn’s source, a 2019 Orrin Hatch article, stated “[i]t
had been 100 years since a Supreme court nominee had been
confirmed in a presidential election year after voting in the election
had started” (emphasis added).”” The italicized qualifier probably
tries to distinguish confirmations in the early twentieth century
from those in the modern era of year-long presidential primary
seasons—a distinction without a real difference.”

Senate Majority Leader Mitch McConnell made an even bolder
claim. According to news reports, in 2019 “McConnell was asked by
an attendee during a speech ... in Kentucky what his position would
be on filling a Supreme Court seat during 2020 if a Justice died. ‘Oh,
we'd fill it,” McConnell said to laughter from the audience.”® In a
2016 interview, he referred to “a longstanding tradition of not filling
vacancies on the Supreme Court in the middle of a presidential
election year.”* On several occasions he said, “You have to go back
to 1880 to find the last time ... a Senate of a different party from the

88. See McGahn, supra note 3, at 118.

89. Id. at 122-23.

90. See id. at 123; see infra note 97 and accompanying text (referring to Table 5).

91. Orrin G. Hatch, The Descent of Advice and Consent: Perspectives from a 42-Year Tour
of Duty 2,HERITAGE FOUND. (Oct. 24, 2018), https://www.heritage.org/sites/default/files/2019-
01/HL1303.pdf [https://perma.cc/3RKQ-D2ZW].

92. See id.

93. Jordain Carney, McConnell Says Republicans Would Fill 2020 Supreme Court Va-
cancy, THE HiLL (May 28, 2019), https://thehill.com/homenews/senate/445866-mcconnell-
senate-gop-would-fill-2020-supreme-court-vacancy [https:/perma.cc/YY2F-3EAF].

94. Amy Sherman, What Mitch McConnell Said About Supreme Court Confirmations in
Election Years, POLITIFACT (July 2, 2018), https://www.politifact.com/truth-o-meter/article/
2018/jul/02/what-mitch-mcconnell-said-about-supreme-court-conf/ [https://perma.cc/NJ28-
SAFW].
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president filled a Supreme Court vacancy created in the middle of
a presidential election.”” McConnell’s “long-standing tradition”
formulation leaves the inference that Supreme Court vacancies have
been a regular occurrence in presidential election years, but that
presidents and Senates have eschewed filling these vacancies in
deference to some unwritten but hoary presumption against acting
on Supreme Court nominations in those years. Table 5 provides a
clearer picture: at least since the late nineteenth century,
presidential-election-year vacancies have been rare, but when they
occurred, most often for health reasons, the Senate and President
almost always filled them promptly and with little rancor, contrary
to what one would expect if “a long-standing tradition” were on the
line.” Table 5 also shows, to paraphrase McConnell, you have to go
back to 1888 to find the last time that a different party than the
president’s controlled the Senate when a vacancy occurred during
an election year.

95. Jordain Carney, McConnell: GOP Would ‘absolutely’ Fill Supreme Court Seat Next
Year, THE HILL (Sept. 3, 2019, 11:01 AM), https://thehill.com/homenews/senate/459715-mccon
nell-gop-would-absolutely-fill-supreme-court-seat-next-year [https:/perma.cc/2622-HHGW].

96. See infra note 97 and accompanying text (citing information in Table 5).
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Table 5. Post-Civil War Supreme Court Vacancies in Place
During Presidential Election Years—Cause, Nomination and
Confirmation Dates, Confirmation Vote, Unified or Divided White
House-Senate Party Control®’

WH-
Vacancy* Date Cause Nominee & Conf. Date Vote Senate
Date Party
Control
Woods  5/14/87 Death If;‘/‘g/zr% L 41688 32.98 D 39-37
Waite 3/23/88 Death E‘;%fgs 7/20/88  41-20 D 39-37
Bradley  1/22/92 Death sﬁlé%sz 7/26/92  Voice U 47-39-2
Harlan  10/14/11 Death 5}{3752 3/13/12  50-26 U 52-44
Lamar, Jr. 1/2/16  Death Ifé%‘}fgls 6/1/16 47-22 U 56-40
Pres. Clarke .
Hughes  6/10/16 Cand. 7/14/16 7/24/16 Voice U 56-40
Holmes  1/12/32 Healt